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LIST OF PARTIES IN THE COURT BELOW
The following is a complete list of all the parties in the proceedings before the
Fourth District Court, State of Utah, Utah County, Orem Department:
The Honorable John C. Backlund, Judge, Presiding.
The City of Orem, Plaintiff, represented by Robert Church.
The Appellant, Bruce Armstrong.
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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code
Ann. § 78-2a-3(2)(e) (1953, as amended)
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
1.

Issue: Should the Appellate Court overturn the trial court's action of entering
appellant's guilty plea after evidence was presented that he was in violation of the
terms of his plea in abeyance?
Standard of review: The Appellate Court assumes correctness ofjudgment below if

counsel on appeal fails to cite to record. State v. Steggell 660 P.2d 252, 253 (Utah 1983).
The Appellate Court will also assume correctness of findings when Appellants brief
contained nothing more than Appellant's version of facts. State v. Tucker. 657 P.2d 755,756
(Utah 1982).
Also, 44to demonstrate that the evidence is insufficient to support [a] trial court's
verdict, the one challenging the verdict must marshal the evidence in support of the verdict
and then demonstrate that the evidence is insufficient when viewed in the light most favorable
to the verdict." State v. Hopkins. 380 Utah Adv. Rep. 15 (Utah 1999). The Appellant must
marshal all of the evidence in support ofthe trial court's findings of fact and then demonstrate
that the evidence, including all reasonable inferences drawn therefrom, is insufficient to
support thefindingsagainst an attack. State v. Larseiu 2000 UT App 106, P10,
PI 1,999 P.2d 1252 (quotations omitted).
1
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2.

Issue: Did the trial court abuse it's discretion in formulating Appellant's conditions of
probation?
Standard of Review: The sentencing decision of a trial court is reviewed for abuse of

discretion. See State v. Houlc 906 P.2d 907, 909 (Utah Ct.App.1995) (per curiam).
STATEMENT OF THE CASE
On September 10,2003, the Appellant was charged with one count of maintaining a
nuisance, a Class C misdemeanor for conduct occurring on or about September 4,2003. On
May 26,2004, Appellant entered a No Contest plea, which plea was held in abeyance. Part
of the terms of his plea were that he violate no law and comply with the City's zoning
requirements. Officers responded on two subsequent occasions for reported illegal conduct.
The second visit disclosed underage adults consuming alcohol.

Because illegal activity

continued at the rental property, appellee filed an Order to Show Cause on August 5,2004.
An evidentiary hearing was held on October 3, 2004 and Appellant was found to be in
violation of his original plea. His conviction was entered. He was sentenced on October 27,
2004. He filed this appeal on November 24, 2004.
STATEMENT OF FACTS
1. Appellant is the owner of a rental property located with the Orem City limits. He
leased the property to too many renters, allowed garbage and other debris to accumulate on
the property, was informed that underage alcohol drinking was taking place on the property
2
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and that multiple noise complaints had been filed against the property.
2. Appellant and his wife were notified of the problem and given a date to bring the
property into compliance. Appellant failed to do so by the completion date and criminal
charges were filed against him.
3. On September 10, 2003, appellant was charged with one count of Maintaining a
Nuisance.
4. A trial was scheduled for may 25,2004. Prior to trial appellant agreed to plead No
Contest and his plea was to be held in abeyance. The terms of his plea in abeyance were that
he keep his address current with the court, appear when required, violate no law and comply
with Orem's zoning ordinances, primarily in regards to the rental property.
5. On May 29,2004, officers responded to a noise complaint at the rental property and
warned the tenants to keep the noise down. On July 12,2004, officers responded to another
noise complaint. On this occassion they discovered that a party was taking place on an outside
deck with underage adults consuming alcohol, one of whom was appellant's son.
6. On August 6,2004, the Cityfiledan Order to Show Cause because the City alleged
that he had violated the terms of his plea in abeyance for continuing to maintain a nuisance
at that location.

3
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7. An evidentiary hearing was held on October 13, 2004. Officers and citizen
witnesses were subpoena'd and evidence was received by the Court. Appellant was found
guilty of violating the terms of his plea in abeyance. His plea was entered as a conviction and
he was sentenced on October 27,2004.
SUMMARY OF THE ARGUMENT
Appellant has failed to properly reference the record. Appellant has only presented
general facts and arguments most favorable to Appellant's position without citations to the
record. Furthermore, the Appellant has also failed to marshal the evidence. Finally, the trial
court did not abuse its discretion when imposing terms of probation.
ARGUMENT
I.

APPELLANT HAS FAILED TO MARSHAL THE EVIDENCE AND HAS,
THEREBY, WAIVED HIS RIGHT TO CLAIM THERE WAS
INSUFFICIENT EVIDENCE TO SUPPORT THE TRIAL COURT'S ENTRY
OF HIS PLEA.
Appellee has chosen to respond to Appellant'sfirsttwo arguments on an insufficiency

of the evidence argument. In making a claim of insufficiency of evidence to support the trial
courts findings, the Appellant has the burden ofmarshaling the evidence to support his claim.
Case law is clear that the Appellant '"must marshal all the evidence supporting the trial courts
verdict and then must show this marshaled evidence is insufficient to support the verdict even
when viewed in the light most favorable to the verdict.'" State v. Vessev. 967 P.2d 960,966
4

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

(Utah Ct. App. 1998) (quoting State v. Lemons. 844 P.2d 378, 381 (Utah Ct. App. 1992)).
Furthermore, the defendant's failure to properly marshal the evidence acts as a waiver of the
insufficiency of evidence claim. State v. Gallegos. 851 P.2d 1185,1189 (Utah Ct. App. 1993).
See State v. Moore. 802 P.2d 732, 738 (Utah Ct. App. 1990).
To demonstrate that the evidence is insufficient to support [a] trial court's verdict, the
one challenging the verdict must marshal the evidence in support of the verdict and then
demonstrate that the evidence is insufficient when viewed in the light most favorable to the
verdict. The Defendant must marshal all of the evidence in support of the trial court's
findings of fact and then demonstrate that the evidence, including all reasonable inferences
drawn therefrom, is insufficient to support the findings against an attack. Statev.Larsen, 2000
UT App 106, P10, Pll, 999 P.2d 1252 (quotations omitted). The heavy burden places a
responsibility on counsel that is not unlike becoming the devil's advocate...[a]nd Counsel
must extricate himself or herself from the client's shoes and fully assume the adversary's
position. State v. Coonce, 2001 UT App 355,36 P.3d 533. In order to properly discharge the
duty ofmarshaling the evidence, the challenger must present, in comprehensive and fastidious
order, every scrap of competent evidence introduced at trail which supports the very findings
the appellant resists. Id at P6: West Vallev Citv v. Majestic Inv. Co.. 818 P.2d 1311,1315
(Utah Ct. App. 1991).

5
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Additionally, a defendant's argument that the evidence on which the trial court bases
it's verdict cannot support a verdict of guilty does not excuse the duty to marshal evidence for
appeal. State v. Coonce. 2001 UT App 355, 36 P.3d 53. Circumstantial evidence may be
considered with other factors as tending to show consciousness of guilt and therefore guilt
itself and may be adequate to support an inference of intentional conduct and thus any
inferences drawn by the trial court from the evidence at trial does not excuse the defendant
from his duty to marshal evidence and any inferences arising therefrom. Id at P5.
Once the defendant has met the marshaling requirement, the Appellate court, reviewing
a bench trial for sufficiency of the evidence, will sustain the trial court's judgment unless it
is against the clear weight of the evidence. Spanish Fork City v. Bryan, 1999 UT App 61, P5,
975 P.2d 501. However, before the reviewing court will uphold a conviction it must be
supported by a quantum of evidence concerning each element of the crime charged from
which the fact finder may base its conclusion of guilt beyond a reasonable doubt. State v.
Murphv. 617 P.2d 399,402 (Utah 1980).
In State v. ScheeL 823 P.2d 470 (Utah Ct. App. 1991) the Court refused to consider
defendant's claim of insufficient evidence because defendant had failed to properly marshal
the evidence. As in ScheeL Appellant's brief is "devoid of any mention of the evidence
supporting the verdict." Id at 473. Rather, Appellant's brief recounts a version of the facts

41
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most favorable to Appellant, or at the very least minimizes the inculpatory facts, while
ignoring the evidence that supports the trial court's findings.
Likewise, in State v. Coonce. the court ruled the defendant failed to marshal either
statements of or the inferences that flowfromthe testimony ofthree witness. State v. Coonce.
2001UT App 355,36 P.3d 53 (the defendant asserted the victim charged at the defendant but
the three witness's testimony indicated the victim was not moving, but just standing there
prior to the shooting and the court ruled the statements the defendant failed to marshal, when
viewed in the light most favorable to the verdict and the inferences flowing from these
statements, suggest that the victim did not charge defendant prior to the shooting as defendant
asserts.)
In this case, the Appellant has failed to marshal all the evidence. The appellant has
failed to present, in comprehensive and fastidious order, every scrap of competent evidence
introduced at the evidentiary hearing which supports the very findings the appellant resists.
Rather, the Appellant's brief recounts a version of the facts which he recounts but fails to cite
to any transcript brief. The Appellant has failed to accurately indicate why the Appellant was
found guilty and then reason why the trial court erred in reaching its opinion. Such lack of
evidence indicates the Appellant failed to marshal all of the evidence in support of the trial
court's findings of fact and then demonstrate that the evidence, including all reasonable
inferences drawn therefrom, is insufficient to support the findings against an attack. State v.
7
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Larsen. 2000 UT App 106, P10, PI 1, 999 P.2d 1252 (quotations omitted).Furthermore, the
lack of the evidence the Appellant failed to present, "in comprehensive and fastidious order,
and every scrap of competent evidence introduced at trial which supports the very findings
the appellant resists, is indicative the defendant only introduced facts relevant to support his
position, and thus has failed to discharge his duty to marshal all the evidence." State v.
Coonce, 2001 UT App 355, 36 P.3d 533. Thus, the Appellant's failure to properly marshal
the evidence acts as a waiver of the insufficiency of evidence claim. Gallegos at 1189; See
State v. Moore, 802 P.2d 732, 738 (Utah Ct. App. 1990). Therefore the City respectfully
requests this Court decline to further address the Appellant's challenge to the sufficiency of
the evidence. Therefore, the City respectfully requests this Court affirm the trial courts ruling
and affirm the Appellants conviction of maintaining a nuisance.
II.

THE TERMS OF APPELLANT'S SENTENCE WERE NOT
UNREASONABLE.
The sentencing decision of a trial court is reviewed for abuse of discretion. See State

v.Houk. 906 P.2d 907,909 (Utah CtApp. 1995) (per curiam). "An abuse ofdiscretion results
when the judge Tails to consider all legally relevant factors1 or if the sentence imposed is
'clearly excessive/ " State v. McCovev. 803 P.2d 1234,1235 (Utah 1990) (citations omitted).
"An appellate court may only find abuse 'if it can be said that no reasonable
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[person] would take the view adopted by the trial court.1" Houk, 906 P.2d at 909 (alteration
in original) (quoting State v. Wright 893 P.2d 1113,1120 (Utah Ct.App.1995).
Conditions ofprobation may require affirmative responsibilities. Rawlings v. Holden
869 P.2d 958 (Utah App., 1994). In this case, appellant was required to comply with the City's
zoning ordinances, which included not allowing a nuisance to continue at his rental property.
Appellant was aware that this property had a history of nuisance code violations. It was for
his lack of abating the nuisance that he was criminally charged. For the judge to require that
he maintain his property nuisance free was merely requiring appellant to comply with
affirmative responsibilities. This was not an abuse of discretion.
CONCLUSION
The Appellant has failed to properly marshal the evidence. Instead of citing the
evidence supporting the trial courts verdict and then showing the marshaled evidence is
insufficient to support the verdict, Appellant only cites facts and draws inferences therefrom
supporting his conclusion that there was insufficient evidence for the trial court to enter his
plea as a conviction. Thus the Appellant's failure to properly marshal the evidence acts as a
waiver of the insufficiency of evidence claim. Further, the trial court judge did not abuse his
discretion in requiring an affirmative responsibility on appellant's part to maintain the
property nuisance free.
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Therefore the City respectfully request the trial courts ruling be affirmed and the
Appellant's brief be denied on the basis that the Appellant has failed to properly marshal the
evidence. Instead of citing the evidence supporting the trial courts verdict and then showing
the marshaled evidence is insufficient to support the verdict, Appellant only cites facts and
draws inferences therefrom supporting his conclusion that there was insufficient evidence for
the trial court to enter his conviction. Therefore, the Appellant's failure to properly marshal
the evidence acts as a waiver of the insufficiency of evidence to show lack proof beyond a
reasonable doubt. Thus, the City of Orem respectfully request this Court to dismiss the
Appellant's appeal.
RESPECTFULLY SUBMITTED this 5th day of November, 2005.

Robert J. Church
Orem City Prosecutor
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Appellee's Brief, postage prepaid, this
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* day of November, 2005, to the following:

Bruce Armstrong
Pro Se Appellant
670 East 400 North
Lindon, UT 84042
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